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Where, however, the action by the seller against the buyer is not 
on the price of the goods, but on the security given for them, as 
for instance a note or bill given in payment, it would seem that, 
according to the English rule, the purchaser has no defence, even 
pro tanto, where the goods are warranted of a particular descrip- 
tion, and turn out to be of an inferior description ; though he may 
defend the action in toto if the consideration has totally failed, 
provided that he has repudiated the contract; the reason being that 
the instrument is in its nature new, and the remedy is therefore by 
cross action: 1 Chitty on Contracts, 11 Am. ed., at page 653; and 
in such cases it may be that it is not necessary to show a return, 
that is where the failure of consideration is total : Burton v. 
Stewart, 3 Wend. (N. Y.) 236 ; Perley v. Blaeh, 23 Pick. (Mass.) 
283. In the United States, however, it has been held that in a 
suit by the payee of a note given for the price of a chattel, it is 
competent for the maker to prove in reduction of damages, that the 
sale was effected by means of false representations on the part of 
the payee, without a return of the goods sold : see Harrington v. 
Stratton, 22 Pick. (Mass.) 510 ; Perley v. Bahh, 23 Id. 283 , 
Burton v. Stewart, 3 Wend. 236 ; Coburn v. Ware, 30 Me. 203; 
Raspberry v. Moye, 23 Miss. 320 ; Albertson v. Holloway, 16 Ga. 

377 ; 1 Chitty, supra, notes. 

Arthur Biddlb. 



RECENT AMERICAN DECISIONS. 

Ohio Supreme Court Commission. 
UNION MANUFACTURING CO. v. MORRISSEY. 

M., while using a machine in his capacity of workman for a manufacturing com- 
pany, acquired a knowledge of its defects and consequent unsafe condition. He 
complained of its condition to the foreman, under whose orders he was working, 
and whose duty it was to see that the machinery was kept in good order and repair. 
The foreman promised him to remedy said defects, and directed him to go to work on 
the machine. The workman thereupon remained in the service of the company, and 
continued to use the machine and, in so doing, was injured through its said defects 
before any steps were taken to remedy the same. 

Held, That the workman's knowledge of the defects in the machine was not, under 
the circumstances and as a matter of law, conclusive of contributory negligence on 
his part ; but it was a fact in the case to be taken into consideration by the jury, 
with all the other facts and cricumstances, in determining the question, whether the 
workman's own negligence contributed to the accident by which he was injured. 
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Error to the District Court of Lucas county. 

Patrick Morrissey, defendant in error, commenced an action in 
the Court of Common Pleas of Lucas county, against the Union 
Manufacturing Company, plaintiff in error, for damages alleged to 
have been sustained by him while in the service of the company, 
through the company's negligence in furnishing him hazardous and 
unsafe machinery to use, and placing over him an incompetent 
foreman. 

The company was, in the year 1878, and had been some time 
before, engaged in manufacturing wood pails. Morrissey was injured 
by having a portion of his hand cut off while he was at work upon 
a machine known as a " pail-lathe," which was composed in part of 
a circular saw, a jointer, and a bed or carriage commonly called a 
"bunk" — all used in the several operations necessary to make a 
pail, such as cutting off the staves to equal lengths, jointing them, 
turning out the inside, turning off the outside, etc. 

One Tivnan was the foreman of the room in which Morrissey 
was at work when injured, and as such had charge of all the men 
and machinery in the room. It was the foreman's duty to manage 
and control the men and see that the machinery was kept in good 
order and condition. 

On the morning of the injury, the foreman directed Morrissey, who 
had for sixteen months been at work under him on the lathe, to go 
to work on the part known as the " jointer." He had worked on 
the jointer before this time for about six months. The jointer was 
in bad condition, and Morrissey called the foreman's attention to it, 
saying in reference to what is known as the bunk, " there ought to 
be something done with that." The foreman replied, " you joint a 
few staves, get out some staves to keep these fellows going, and I 
will take it up stairs and get it fixed." Morrissey thereupon com- 
menced jointing, and shortly after, by reason of the defect in the 
bunk, his hand was forced against the saw teeth and he was hurt as 
stated in his petition. About two weeks before he was injured, he 
heard the foreman say to one of the workmen, named Fuller, who 
had called his attention to the bunk's need of repair, " I want you 
to keep on working until we get a lay off, and I will get it fixed." 

In the Court of Common Pleas, the testimony tending to show the 
negligence of the company, and all the facts of the case having 
been given to the jury, the court, upon the motion of the defendant, 
took the consideration of the case from the jury, and directed a 
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verdict for the defendant, charging that it was "a question entirely 
of law," and that Morrissey " had been guilty of gross negligence 
in using dangerous machinery when it was out of order," " although," 
as the court further charged, " there was no dispute but that the 
defendant was guilty of gross negligence." 

Morrissey, by his counsel, excepted, filed motion for a new trial, 
and upon judgment for defendant being rendered, took bill of excep- 
tions, embodying in it all the testimony and charge of the court, and 
filed petition in error in the District Court, where the judgment of 
the Court of Common Pleas was reversed, and the cause remanded 
for a new trial. 

The case is here on petition to reverse the judgment of the Dis- 
trict Court. 

W. A. Collins and Geo. B. Raynes, for plaintiff in error. 

Pratt $■ Wilson, for defendant in error. 

Dickman, J. — There is no evidence that there was any careless- 
ness on the part of Morrissey, the defendant in error, in his mode 
of operating the machine through whose defects he was injured. On 
the morning of his injury — from the time of his commencing work up 
to and at the time he was injured — he ran the machine much slower 
than usual, on account of its bad condition, and in order to avoid 
being hurt. The contributory negligence imputed to him, consisted 
in his knowing that the part called the "jointer " was out of repair, 
and could not be safely used, and in thereafter remaining in the 
service of the company and continuing to operate that portion of 
the machine. For that reason the court below took the case from 
the jury and directed a verdict for the company. The question of 
contributory negligence on the part of the plaintiff is generally a 
mixed question of law and fact ; but, it is only when the facts are 
beyond dispute and admit of no rational inference but that of 
negligence, that the court has the right to apply the law without the 
aid of a jury. The defendant in error, while in the employment 
of the company, was under the supervision and direction of a 
foreman, whose duty it was to manage and control the workmen, and 
see that the machinery was kept in good, order and repair. As 
soon as Morrissey discovered that the part of the machinery upon 
which he was working was in a condition unsuitable for use, he 
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complained of the same to the foreman, who promised him that the 
defects in the machine should be remedied, and ordered him to 
continue at his work. He thereupon began work at once at the 
jointer, and in a short time thereafter was injured through its 
defects, before any steps were taken to remedy them. As a fact 
which was taken to be beyond dispute, the court charged the jury 
that the company was guilty of gross negligence. But the court, in 
view of another fact beyond dispute viz., that Morrissey worked at 
the machine with knowledge of its defective condition, evidently 
considered it a settled principle that such knowledge was, as matter 
of law, conclusive of contributory negligence on his part ; and 
ignored the importance of other material questions of fact not 
beyond dispute, which might tend to qualify or limit the legal effect 
of such knowledge, and which should have been submitted by the 
court to the consideration of the jury. After the promise made to 
Morrissey himself by the foreman that the jointer should be " fixed," 
and after hearing the foreman promise the same thing two weeks 
before to another workman, it became a material question of fact for 
the jury to determine, under proper instructions from the court, 
whether Morrissey, after acquiring such knowledge, continued such a 
length of time in the service of the company as to constitute a waiver 
on his part of the defects in the machine. Whether he afterwards 
remained in the employment of the company because of his reliance 
on the promise of the foreman to put the jointer in repair, and 
whether the jointer was out of repair to such an extent that a man 
of ordinary care would not continue to use it, even after a promise 
to put it in good repair, were also questions of fact which should 
have been left to the determination of the jury, under proper 
instructions from the court. But it could not, in order to take the 
case from the jury, that the knowledge alone of the defects in the 
machinery, and continuing to use the same, as matter of law, 
admitted of no rational inference but that of negligence, where 
such knowledge is taken in connection with the fact that Morrissey 
complained to the foreman of the defects, and received from him 
a promise that they should be remedied. 

The court below applied the doctrine in all its latitude, without 
any qualifications in the light of other facts and circumstances of 
the case, that if one knowingly and voluntarily exposes himself to 
danger by using dangerous machinery, he can not be said to be 
without any fault or negligence on his part, and therefore can not 

Vol. XXXI.— 78 
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recover for injuries suffered by him in consequence. That a 
knowledge of the unsafe condition of the machinery used is a 
most important element in determining the question of contributory 
negligence there can be no doubt. Alone and unexplained, it may, 
under some circumstances, be conclusive that the injured party was 
willing to assume the attendant risks, and waive all objections to the 
defects that rendered the machinery hazardous. But such knowledge 
on the part of one induced to remain in the service of an employer 
by a promise to remove the cause of danger, is not of itself, in point of 
law, an answer sufficient to exonerate a defendant who has omitted 
to supply machinery that is safe and proper. Relying upon such 
inducement held out by their employers, the most prudent work- 
men will often take risks, not merely on account of their own 
necessities, but in consideration of their employers, whose interests 
require their continued service. Under such circumstances the 
weight of authority is in accord with the language of Willes, J , in 
Holmes v. Worthington, 2 Foster & Fin. 533. " If the defendant 
knew of the defect and undertook to repair it, and the plaintiff went 
on working, relying on their repairing it, then they were liable. 
If the plaintiff complained of the defect, and the defendant 
promised that it should be remedied, he is not to be deprived of his 
remedy merely because, relying on their promise, he remained in 
their employment." 

To the same effect was the judgment in Clarke v. Holmes, 7 H. 
& N. 937, in the Exchequer Chamber, on appeal from the decision 
of the Court of Exchequer. In that case the plaintiff was employed 
by the defendant to oil dangerous machinery. At the time the 
plaintiff entered upon the service, the machinery was fenced, but 
the fencing became broken by accident. The plaintiff complained 
of the dangerous state of the machinery, and the defendant promised 
him that the fencing should be restored. The plaintiff, ■without 
any negligence on his part, was severely injured in consequence 
of the machinery remaining unfenced. It was held in the 
Exchequer Chamber — affirming the judgment of the Court of 
Exchequer — that the defendant was liable for the injury. Chief 
Justice Cockbukn, in delivering his opinion, very forcibly drew a 
distinction between the case of an employee who knowingly enters 
into an engagement to work on defective machinery, and that of 
him who in the course of his employment discovers its defective 
condition, but is induced to remain in the same service by the 
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master promising him to remedy the defect. If the master in such 
a case fails to fulfil his obligation, the employee cannot be held to 
have waived his right to hold the master responsible. 

The rule recognised in the English courts has been followed by 
the Supreme Court of the United States in the recent case of 
Hough v. Railway Co., 100 U. S. 213. In that case the engineer 
had a knowledge of a defect in the engine, and complained thereof 
to both the master mechanic and the foreman of the round house. 
They promised that it should be promptly remedied. But the 
court below seemed to attach no consequence to the engineer's com- 
plaint, or the promise made to him. Under the instructions given, 
if the engineer worked the engine with knowledge of its defect, the 
jury were to find for the company, although he may have been jus- 
tified in relying upon the promise made to him that the defect should 
be remedied. The instruction in that branch of the case, involving 
the question of contributory negligence on the part of the engineer, 
was considered by the supreme court misleading and erroneous. 
Justice Harlan cites approvingly the language of Mr. Cooley in his 
work on Torts : " If the servant, having a right to abandon the ser- 
vice because it is dangerous, refrains from doing so in consideration 
of assurances that the danger shall be removed, the duty to remove 
the danger is manifest and imperative, and the master is not in the 
exercise of ordinary care unless or until he makes his assurances 
good. Moreover, the assurances remove all ground for the argument 
that the servant by continuing in the employment engages to 
assume the risk." 

In view of the whole current of authority, and in the light of 
reason, we are led to the conclusion that under the circumstances 
of the case at bar Morrissey's knowledge of the defective state of 
the machine which he was using and continued to use, was not, as 
matter of law, conclusive of contributory negligence on his part. 
Such knowledge, however, was a prominent fact in the case, to 
be taken into consideration by the jury in connection with all 
the other facts and circumstances, in determining the question 
whether his own negligence contributed to the accident by which 
he was injured. 

The judgment of the district court must be affirmed. 

Judgment accordingly. 

The question involved in this ease is : man to repair defective machinery exon- 
will the promise of the master or his fore- erate a servant from contributory negli- 
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gence, should he continue to work with 
such defective machinery after having a 
knowledge of the defects ? and the court 
held that it was a question for the jury, 
(1) whether the servant continued to 
work the defective machinery such a 
length of time, after knowing its defects, 
as to constitute a waiver on his part 
of the defects in the machinery ; (2) 
whether the servant continued in the 
work with the defective machine because 
of the reliance upon the promise to re- 
pair ; (3) whether the defects were such 
that a man of ordinary care would not 
continue to use it after the promise to 
repair 

The question is divisible ; first, what 
knowledge of a defect by the servant will 
amount to contributory negligence ; sec- 
ond, what will prevent this knowledge 
from amounting to contributory negli- 
gence. Both the servant and the master 
must use ordinary care, and while each 
discharge this duty no liability exists for 
injuries resulting to the one or the other — 
not to the servant because the master, by 
the exercise of ordinary care, did not 
know and could not have known of the 
defect or danger, hence the injury was 
unavoidable ; and not to the master for 
the same reason. But if either fail in 
the exercise of ordinary care, even in the 
slightest degree, and injury results there- 
from ho who was guilty of this failure or 
carelessness is liable, and the question is 
to whose act shall the blame be imputed, 
and whose act was the proximate cause 
of the injury. 

Defects or dangers may be known or 
unknown to the servant or to the master 
or to both. If known, and injury results, 
such knowledge does not make the failure 
to avoid the accident negligence per se, 
but this is for the jury to determine ; 
and if unknown, and there is no want of 
ordinary care, there is no liability. 

Hence a servant knowing that there is 
a defect in the machinery, that it is not 
in good condition or repair, is not guilty 



defective machinery, if in the exercise of 
ordinary care (or as some courts state, 
the servant is not guilty of negligence 
unless the danger is palpable, plain and 
obvious), because (1) the master may 
have promised to repair the defect ; (2) 
he may have had reason to believe that 
the danger or risk had been removed or 
lessened ; (3) having the knowledge of 
the defect he exercised the care commen- 
surate with the risk which was still insuf- 
ficient ; (4) the particular act was called 
for by the exigencies of the service ; (5) 
knowing the defect he did not know the 
risk or danger, such as where the master 
lulled the servant into a sense of security 
by insisting there was no danger ; (6) 
the danger or risk was not obvious, plain 
or palpable, bat the defect was latent ; 
(7) the servant incurred the risk by 
direction of the master, the same not be- 
ing a necessary result of the service or 
palpable and obvious. In all such cases 
the question is for the jury to determine 
whether any of these excuses exist, and 
if any exist whether the same exonerates 
the servant from contributory negligence: 
Clarice v. Holmes, 7 Hurl. & N. 949 ; 
Greenlea/v. Railroad Co., 29 Iowa 14; 
Patterson v. Railroad Co., 76 Penn. St. 
318: Snow v. Railroad Co., 8 Allen 
(Mass. ) 44 1 ; Huddleston v. Loioe.ll Ma- 
chine Shop, 106 Mass. 282; Reed v. North- 
Jield, 13 Pick. 94 ; Whittaker v. Boyls- 
ton, 97 Mass. 273 ; Coombs v. Cordage 
Co., 102 Id. 572 ; Laning v. Railroad 
Co., 49 N. Y. 521 ; Tarrant v. Webb, 
18 C. B. 797 ; Kray v. Railroad Co., 32 
Iowa 357 ; Ford v. Fitchburg Railroad 
Co., 110 Mass. 240; Flike v. Railroad 
Co., 53 N. Y. 549 ; Couch v. Steel, 3 E. 
& B. 402 ; Greenleafv. Dubuque Railroad 
Co., 33 Iowa 52 ; Muldoumey v. Rail- 
road, 39 Id. 615 ; Way v. Illinois Rail- 
road Co., 40 Id. 341 ; Lumley v. Cas- 
well, 47 Id. 159 ; Crutchfieldv. Richmond 
Railroad Co., 78 N. C. 300 ; Jones v. 
Roach, 9 Jones & Sp. 248 ; Conroy v. 
Vulcan Iron Works, 62 Mo. 35 ; Kelly 
v. Spring Co., 7 Rep. 60. 
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At first the rule was that continuance 
in the service after objection to defects 
was considered conclusive against the 
servant, on the ground that he knowingly 
incurred the risk and waived the defect. 
See Railroad Co. v. Barber, 5 Ohio St. 
541 ; Wright v. Railroad Co., 25 N. Y. 
562 ; Hoey v. Dublin Railroad Co. , Irish 
Rep., 5 C. L. 206 ; Clarke v. Holmes, 7 
Hurl. & N. 937 ; Paterson v. Wallace, 
1 Macq. H. L. 748 ; Shear. & Red. on 
Neg. \ 96; but subsequently it was ruled 
(Clarke v. Holmes, supra; Holmes v. Wor- 
thington, 2 F. & F. 533,) that the question 
involved, whether or not the servant 
waived his objection to the defect, was one 
governed by facts and circumstances and 
should be determined by the jury ; for 
the reasons that the servant had a right 
to complete his contract if he had not 
waived the defects, inasmuch as he could 
assert his rights to the contract, and that 
any kind of notice of the defect by the 
servant would be sufficient. 

Mr. Wharton, in his work on Negli- 
gence, says, that " a servant does not, 
by remaining in his master's employ, 
with knowledge of defects in machinery 
he is obliged to use, assume the risk at- 
tendant upon the use of such machinery, 
if he has notified the employer of such 
defects, or protested against them in such 
a way as to induce a confidence that they 
will be remedied," and he cites the fol- 
lowing cases : Kroy v. Railroad Co., 32 
Iowa 357 ; Greenleqf v. Railr.oad Co., 
29 Id. 14 ; Snow v. Railroad Co., 8 
Allen 411, in support of his position. In 
the first two cases there was no claim or 
pretence that the master had been notified , 
and in the other case the decision did not 
rest upon this question. The question 
involved in such cases is whether the 
plaintiff was guilty of negligence in per- 
forming the service after knowledge of 
defect. That he complained of the defect 
has nothing to do with the question : 
Ford v. Fitchburg Railroad Co., 110 
Mass. 240 ; Snow v. Railroad Co., su- 
pra; Pattersonv. Railroad Co., 76 Penn. 



St. 389. It depends upon the promise to 
repair. If the master promises to repair 
the defect, such promise rebuts the pre- 
sumption that the servant assumed the 
risk notwithstanding the defect, and hence 
if injury results to the servant in conse- 
quence of the defect, whilst exercising 
ordinary care, the master is liable because 
it is bis negligence in not making the 
repair as he promised. Even if the pro- 
mise has been made the servant must use 
ordinary care, because in all the cases 
the right to recover depended upon the 
question whether the danger was so ob- 
vious and inevitable that gross negligence 
was fairly imputable to the servant in 
remaining. The promise to repair re- 
moves from the servant the burden of 
establishing due care on his part and im- 
poses it upon the master, and this is the 
case however long the servant continues 
in the service thereafter, even though the 
master fails to repair, because until the 
defect becomes such that no person with 
ordinary care would incur the risk, the 
servant has a right to rely upon the mas- 
ter's promise to repair ; although it has 
been held that if, after the expiration of 
a reasonable time for the repair, the ser- 
vant sees that the defect complained of 
has not been remedied, and he neverthe- 
less continues in the service, he is deemed 
to have accepted the risks of the danger, 
and the master's liability ceases : Belair 
v. Chicago Railroad Co., 43 Iowa 662 ; 
Crutclifield v. Railroad Co., 78 N. C. 
300 ; and see Shanny v. Androscoggin 
Mills, 66 Maine 420, 427 ; Holmes v. 
Worthington, 2 Fost. & Fin. 533. This 
cannot be correct, because the danger and 
defect may be as great as the time of the 
promise as at the expiration of the rea- 
sonable time, and as long as the servant 
uses ordinary eare in using the defective 
machinery and the same is not more dan- 
gerous than at the time the promise to re- 
pair was made; the servant has a right to 
rely upon the master's promise to repair; 
and because the rule governing liability 
of this character is that the servant is not 
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guilty of negligence unless the defect is so 
glaring that with the utmost care and skill 
the danger is still imminent, so that none 
but a reckless man would incur it, then 
if the servant will engage in it he does it 
at his peril ; but if the machinery or ap- 
pliances, though dangerous, are of such a 
character that they can be reasonably 
used by the exercise of skill and ordinary 
care incident to the situation he does not 
assume the risk : Patterson v. Railroad 
Co., 76 Penn. St. 389 ; Buzzell v. La- 
conia Co., 48 Me. 113; Btles, J., in 
Clarke v. Holmes, ante; Convoy v. Iron 
Works, 62 Mo. 35 ; Stoddard v. Railroad 
Co., 65 Id. 514 ; Keeyan v. Kavanaugh, 
62 Id. 232 ; Seclaire v. Railroad Co. 20 
Minn. 9, 19 ; Smith v. Railroad Cc , 61 
Mo, 591 ; Britton v. Western, frc., Co., 
L. R., 7 Exch. 130 ; Patterson v. Wal- 
lace, 1 Macq. H. L. Cas. 748 ; Vale v. 
Railroad Co., 63 Mo. 455; Dorset/ v. 
Cons. Co., 42 Wis. 583. But see Davitt 
v. Railroad Co., 50 Mo. 302 ; Baylor v. 
Railroad Co., 40 N. J. L. 23 ; Owen v. 
Railroad Co., 1 Lans. 198 ; McGlynn 
v. Bradie, 31. Cal. 376 ; Riley v. Bax- 
endale, 6 Hurl. & N. 244. 

The question is, when is the causal con- 
nection between the employer's negli- 
gence and the injury broken, by any 
intervening negligence on the part of the 
employee. Is it on the expiration of a 
reasonable time to repair the defect, or at 
the time the defect becomes so plain that 
a person of ordinary care would not as- 
sume the risk in continuing to work the 
defective machinery. Reason and anal- 
ogy is in favor of the latter. The rule 
that the promise of the master to repair 
exonerates the servant from negligence 
in continuing to work defective machi- 
nery was first advanced in Clarke v. 
Holmes, 7 Hurlst. & N. 942, in which 
the servant, knowing the danger, com- 
plained that to prevent it the fence en- 
closing dangerous machinery should be 
restored, which was promised to be done 
by the master, and in consequence of the 
master's failure to fulfil his promise, the 



servant some time after the promise, 
whilst acting within the scope of his em- 
ployment, was seriously injured. The 
jury found that the servant was not 
guilty of negligence in performing his 
duties or in remaining in the employment 
after the promise to repair, but that the 
master was guilty of negligence and lia- 
ble for not repairing or rebuilding the 
fence. The court held that the facts of 
this case were proper for the jury and 
refused to disturb the verdict, and stated 
that there is a distinction between a case 
where a servant knowingly enters into a 
contract to work defective machinery, 
and that of one who, on a temporary de- 
fect arising, is induced by the master to 
continue at the labor under the promise 
that the defect should be remedied. In 
the former case the master is not liable, 
and in the latter he is, unless the defect 
is such that no person of ordinary pru- 
dence would run the hazard of working 
it, and both cases are for the jury to 
determine. 

In another case, Critchton v. Keir, 1 
Macph. 407, it was held that a promise 
by the master that the defect shall be rem- 
edied will not relieve the servant from 
the charge of contributory negligence. 

In Holmes v. Worthington, 2 F. & F. 
533, the court followed Clarke v. Holmes, 
and held that although machinery be- 
comes dangerous, yet, if the servant com- 
plains of it to the master and continues 
to use it, with a reasonable expectation 
that it wiil be repaired, and an accident 
happens through its defective condition, 
he is not, by his knowledge of such de- 
fects, precluded from a recovery, but that 
the question is for the jury whether or 
not he was guilty of contributory negli- 
gence. And in a case (Smith v. Dowell, 
3 F. & F. 238), immediately after this, it 
was held that where work was being car- 
ried on which in part was dangerous and 
unsafe because of the lack of certain 
precautions, which precautions the mas- 
ter promised to adopt, but before doing so 
he left, directing the work to go on 
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notwithstanding the want of the precau- 
tions, and a servant was injured thereby, 
the servant could not recover, because it 
was negligence on his part to pursue his 
employment, knowing the danger, until 
the precautions were taken. 

In Laning v. Railroad Co., 49 N. T. 
521 , a competent foreman was hired for 
certain work. Afterwards he became in- 
temperate, and whilst intoxicated caused 
defective scaffolding to be erected. The 
scaffolding fell and injured the plaintiff. 
Whilst the question of the master's liabil- 
ity, after promise to repair, was not invol- 
ved, the court stated that if a servant is 
induced to remain in the service, by the 
master's promise to repair, the fact of re- 
maining in the service, after knowledge of 
the defect under such promise, is not negli- 
gence per se, but is a question for the jury. 

In Convoy v. Vulcan Iron Works, 62 
Mo. 35, the plaintiff was injured by in- 
securely fastened boards on a tramway, 
the insecurity of which he knew three 
days before the injury, and which he re- 
ported to the master, who promised to 
repair but " could not do everything at 
once," and the court held that the ques- 
tion whether the servant was guilty of 
negligence in remaining after the knowl- 
edge of the defect and a promise to re- 
pair, was for the jury, and that after a 
promise to repair a servant is not guilty 
of negligence unless the defect is such 
that a man with common prudence would 
not use the machine. 

In Patterson v. P. $• C. Railroad Co., 
76 Penn. St. 389, the plaintiff, a conduc- 
tor, was forced from a car which ran off 
the track because of the shortness of a 
siding curt e and connections, a defect 
known to the conductor, who previously 
notified the superintendent and foreman 
from whom he received a promise to re- 
pair, and the court held that the servant 
was not guilty of negligence. 

In Crutckfield v . Railroad Co., 78 N. 
C. 302, the court, whilst acceding to the 
above position, also held that if the ser- 
vant has notified the employer of the de- 



fect, so that it may he remedied within 
a reasonable time, and after such rea- 
sonable time he sees that the defects have 
not been remedied and yet continues to 
expose himself, the employer is not lia- 
ble. This modification of the rule lim- 
iting the liability to reasonable time lias 
no authority to support it, but it would 
be consistent to assert that if the servant 
knew or could have known, or a man of 
ordinary care and prudence would have 
known, that the master would not repair, 
then he assumed the risk of the defect. 
See Soonan v. Brockway, 3 Rob. 74 ; 28 
How. Pr. 472 ; Railroad Co. v. Jewell, 
46 111. 99. 

In Hough v. Railroad Co., 100 U. S. 
215, the engineer knew of the defective 
cow-catcher and pilot, and informed the 
master mechanic and foreman, who pro- 
mised repair, which was not done. The 
Supreme Court held that the subsequent 
use of defective machinery, in the be- 
lief, under a promise to repair, that it 
will be put in proper condition within a 
reasonable time, does not make the ser- 
vant guilty of negligence, it being a 
question for the jury to determine whe- 
ther he used due care. 

A learned author (Mook's Under- 
bill on Torts, p. 61,) asserts that if 
the master promised to repair the de- 
fect, or induced the servant to remain, the 
mere fact of the servant continuing in 
the employment does not of itself, as a 
matter of law, exonerate the master from 
liability, but the question of contributory 
negligence is one for the jury. See, also, 
Chicago v. Piatt, 89 111. 141 ; Stevenson 
v. Jewett, 17 Hun 210; Patterson v. 
Railroad Co., 76 Penn. St. 287, contra; 
Assop v. Yates, 2H.SN. 768 ; Grif- 
fiths v. Gidlow, 3 Id. 648. 

Another author (Sh. & Red. on Neg., 
sect. 96) states that where the master has 
expressly promised to repair a defect, the 
servant can recover for an injury caused 
thereby, within such a period of time 
after the promise as it would be reason- 
able to allow for its performance, or 
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within any period which would not pre- 243 ; ffoey v. Felton, 11 C. B. N. S. 
elude all reasonable expectation that the 143; Senior v. Ward, 1 E. & E. 385. 
promise might be kept, and it is for the Another author (Cooley on Torts), 
jury to say whether the defect was such after stating this rule, states that after 
that none but a reckless servant, utterly making the promise to repair the duty 
careless of his safety, would have used of the master is manifest and imper- 
the defective machinery. If, under all ative that he must remove the danger, 
the circumstances and in view of the and he is not in the exercise of ordinary 
promise, the servant is not wanting in care unless and until he makes his pro- 
due care in continuing to use the defect- mise good, and the promise removes all 
ive machinery, then the master is liable, ground for the argument that the servant 
because the servant may rely upon the by continuing in the employment engages 
promise to repair, and the master is re- to assume its risks, the implication being 
sponsible for the consequences that may rebutted by the promise to repair. See 
be reasonably expected to vesult under Railroad Co. v . Gildersleeve, 33 Mich. 133. 
ordinary circumstances from his miscon- John P. Kelly. 
duct : citing Rigby v. Hewitt, 5 Exch. Bellaire, Ohio. 

[The question how far the master's liability is affected by the fact that the failure to 
remedy the defect in the machinery was due to the negligence of a co-employee has 
been discussed in several recent cases. See Wilson v. Merry, L. It., 1 Sc. & D. Ap. 
C. 326 ; Holdenv.Pitchburg Railroad Co., 129 Mass. 268 ; 2 Am. and Eng. R. R. 
Cases 94, and note ; Davis v. Railroad Co. to appear in 55 Vt. 84 ; and Mulvey v. 
R. I. Locomotive Works, to appear in 14 R. I. 52. Abstracts of the last two cases 
will be found at the end of this number. — Ed.] 
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The power to erect wharves and charge wharfage is not one of the implied 
powers of a municipality, but requires for its exercise an express legislative grant. 

Such power is not deducible from an authority to regulate streets, lanes and 
alleys, and to make laws and regulations for the good order and government of the 
municipality. 

Where a municipal corporation is a riparian proprietor it may charge wharfage, 
but not if the wharf extends beyond low-water line, and is principally constructed 
on the line of a public street. 

In Admiralty — Libel for wharfage. 

J. M. Nevin, for libellant. 

D. T. Watson, for respondents. 

The opinion of the court was delivered by 

Achkson, J. — The borough of Elizabeth claims the right to 
charge wharfage — First, under legislative authority ; and, secondly, 
by virtue of riparian proprietorship. Let us briefly examine the 
grounds of the claim in the order stated. 



